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On April 22, 1986, the Union filed a Step III grievance

alleging that the scheduling of Captains at the Brooklyn

\ Correctional Facility was 1in violation of Article III, Section 2
l

of the tnan applicable Collective Bargaining Agreement between

" the Union and the City of New York.




Section 1 of that Article provides that ordered or
authorized overtime "in excess of forty (40) hours in any week or
in excess of the hours required of an employee by reason of his
regular duty chart if a week's measurement is not appropriate” 1is
to be compensated at time and one-half, either in cash or
compensatory time off at the employee's option.

Section 2 provides:

"In order to praserve the intent and
spirit of this Section on overtime ccmopansa-
tion, there shall be no rescheduling of days
off and/or tours of duty. This restriction
shall apply both to the retrospective credit-
ing of time off against hours already worxad
and to the anticipatory re-assignment of
personnel to different days off and/or tours
of duty.”

It's the Union's contention that Captains working rotating
tours of duty are "routinely being assigned off the midnight tour
to either the 5AM~1:30PM or 6:30AM-3PM tour and that this consti~
kutes a "rescheduling of . . . tours of duty” Qithin the meaning
of the above-guoted provision, one violative of the clause
hecause such "rescheduling™ is being done solely to avoid the

payment of overtime.




On the City's denial of the claim, the matter was referred
to arbitration and the Undersigned was selected to hear and
determine the issues. A hearing was thereafter hgld in New York
City on July 10, 1987, at which time the parties vere afforded
full opportunity to offer evidence and argument ard to present,
examine and cross-examine witnesses. A transcript was taken and
supplied to the Arbitrator. Subsequently, post-hearing briefs
and reply memoranda were filed, with the Recerd closed as of

October‘l9, 1987.

Section 9-116 of the Administrative Code (Joint Exhibit 3),
provides for a three platoon system for all custodial officers,
including Captains. Subsection c. of that Section defines the
"normal tours of duty” as those beginning at midnicht, 8:00 AM
and 4:00 PM. It also allows wardens to create other "miscel-
laneous™ tours. Under the statute, miscellaneous “ours begin-
ning on or after 8:00 PM and before 7:00 AM "are ¢1sidered part
of that normal tour of duty which commences at mi'night." Simi-
larly, tours beginning at or after 7:00 AM anc¢ be ore 11:00 AM
are considered part of the normal 8:00 AM "day™ oJur and tours

beginning at or after 11:00 AM and before 8:00 P+ are considered




part of the normal 4:00 PM "evening® tour.

The *"normal® tours at the Brooklyn facility are 11:00 PM to
7:30 AM (the midnight tour), 7:00 AM to 3:30 PM (the day tour)
and 3:00 PM to 11:30 PM (the evening tour). Though there is

nothing in the Contract linking particular tours and particular

" duties (the Captain job description {Joint Exhibit 4] is all-

.~ embracing), Captains are generally assigned to posts approved for

certain tours, which tours carcry with them certain tasks and

. responsibilities. For exanmple, there is a day-time facilities

training post, but no night-time facilities training post. There

“are also day and night housing posts, day and night control

posts, a day personnel post, a day visits post, etc.

On occasion prior to the grievance, a Captain assigned to

work a housing post from 11:00 PM to 7:30 AM would be held over

to work in the same housing unit until 3:30 PM, receiving

overtime for the hours worked after 7:30. Beginning October 28,
1985 and ending June 6, 1986, there were, according to the Union,
some thirty instances where "holes®™ in the day tour were not
filled in this manner, but filled differently. On those
occasions, Captains on the midnight tour whose normal réporting

time was 11:00 PM were told to report at 5:00 AM for a 5:00 AM to




1:30 PM tour or at 6:30 AM for a 6:30 AM to 3:00 PM tour. For
the time between those start times and 7:00 AM (the beginning of
the usual day tour), they were giveﬁ no duties, then assigned to
a normal day post at 7:07. They thereafter worked, not until

1:30 PM or 3:00 PM, the end of their assigned tours, but until

 3:30 PM, the end of the day tour and were paid overtime for the

i

" hours worked beyond 1:00 or 3:00--in these examples, two hours oc

sy

ii1/2 hour.
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what occurr=d is iliustrated on Union Exhibit 1, a
~compllation of schedules Ffor the period 1n question. An example
is the schedule for Monday, March 10, 1986. Four tours and four
Captains are listed under the 11PM~-7:30 AM heading; "039 Tour
Commander-Yoooer," "001 Housing A-Gunther,” "056 Central Control-
washington,™ and "Miscellaneous” (without a numerical

designation), next to which is "Porter 6:30." Then, under the

 7AM-3:30PM day tour listings, we find "056 Central Control-

Porter."” (The numerical designations are given when a tour and
its attendant duties are aathorized by the Chief of Operations.)
The example Ademonstrates that Captain Porter, who had been
rotated to and schedule¢ Sor the midnight tour along with the

others, actually came 1 at 6:30, but was given no assignment

L until posted to Central .Jontrol at 7:00 to relieve Captaliln
i
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Washington and to work the day tour. His overtime for the day,
since he came in at 6:30 AM and worked until 3:30, was 1/2 hour.
If he had come in at 11:00 PM and worked until 3:30, he would

have worked 8 hours at overtime,

The Contentions of the Parties

The Union concedes that a tour beginning as late as 6:30 AH
i{s within the above-cited statutory definition of the midnight
tour in that it begins after 8:00 PM and before 7:00 AM. It
further concedes that it would not complain if the tours at 1lssue
nere had been "authorized," i.e., if they had written specifica-
tions and specific duties, such as the post-grievance "miscel-
laneous receiving room" or "mess hall™ 5:00 AM to 1:30 PM tours.
Its complaint is the assignment to what it considers an
"unauthorized™ "cocmbination miscellaneous {night time} do-nothing
(tour] and day assignment tour," one which the statute does not

contemplate or the Contract permit.

It argues that the City could not have filled the gaps 1in
its daytime schecdule by reassigning those on midnight tours to

the vacant 7:00 AM-3:30 PM posts, for to do so would be the




*rescheduling of . . . tours of duty® solely to avoid payment of
overtime and that what it has done under the guise of a
miscellaneous tour, though that preserves some overtime, is
equally objectionable because the elimination of the bulk of the
overtime patently violates the intent and spirit of the

provision.

The Union asks therefore that the City be ordered to cease
and desist violating the Contract and that the Captains deprived

of overtime by past violations be made whole by the payment of

" all overtime lost as a direct result of the City's rescheduling.

In the City's view, this is not, as the Union contends, a
"rascheduling™ case, but a "scheduling®™ case and one in which it

has acted within the bounds of the Collective Bargaining

Ajreement and the Administrative Code. The City's starting point

is the statutory definition of the three basic tours and the

jiscretion given to managers to create other tours within that
sramework. It then notes the Union's concession that the Code
treats the tours in question as midnight tours. Taking these

-hings together, the City maintains that it has not rescheduled

cours from midnight tours to day tours, but has done no more than

. change the start time of certain midnight tours, which it can do,




under the Contract and the Code, in order:

"to serve the needs of a particular
correctional facility, as long as the
gtarting time falls within the tour, as
defined by the Administrative Code, to which
the individual is assigned.”®

This right is bolstered, the City maintains, by Section 12~

: 307(5) (b} of the Collective Bargaining Law, which preserves to

the City the right "to direct its employees,” "maintain the
efficiency oOf governmental operations”™ and "exercise complete

control and discretion over its organization," all of which

. necessarily includes the "right to establish commencement times

for tours which would best serve the needs of the Department.®

The City concedes that those Captains whose start times ware

changed performed tasks normally performed by those assigned to

. days, but argues that "the propriety of the duties being

performed® is not the issue and that the sole question is whether
"their tours of duty were changed in violation of Article III."
On this score, the City contends that the Captain Job
Specification does not differentiate between day duties and night
duties, but speaks of Captain duties generally irrespective of

when they might be per formed.




Discussion and Analysis

The City has agreed that there ®"shall be no rescheduling of
tours of duty." Does this only mean, as the City contends, that
it cannot reschedule a Captain from, say, a midnigl:t tour to a
day or evening tour? Or does it in addition mean, as the Union
raintains, that the City cannot avoid the payment of overtime by
~hanging the start time of a statutory midnight tour when the
cole work that Captailn will perform 13 work ordainirily performed

by someone assigned to the day tour?

The Collective Bargaining Agreement does not define "tours

. of duty."” Nor does it tell us what is nmeant Dby “rescheduling.”

The arbitration decision submitted by the Clity (Arbitrator

Grossman's June 22, 1987 decision in COBA V. Citv of New York

(c2B 2291-85]) is similarly unenlightening, for it does not reach
what is disputed here, but only decides what is not 1n
coa-z2ntion, i.e., that a rescheduling from a 12:00:4-8:00AM

mid 1ight tour to an 8:00AM-4:00PM day tour violates the pertinent

prcvision.

The City relies on the Administrative Code, L% the 1ssue
i not whether a warden can create miscellaneous Jc4drs. Undert

the statute, she or he clearly can. Rather, the ¢ :estion is




!

whether the ad hoc creation of such tours and the consequent

assignment of Captains to them in the described circumstances, as

occurred here, 1s a prohibited rescheduling within the meaning
of Article III, Section 2.

On balance, I'm persuaded that such assignments do
constitute prohibited rescheduling and are thus violative of the
clause. The creation of the tours, as stated, was ad hoc and
did not follow the customary pattern of authorization and
aporoval as those miscellaneous tours that preceded and followed
them. Moreover, they were not created, as were the others
praviously mentioned, to fill new needs arising during a period
soanning the midnight and day tours, but solely to f111 gaps on
the day tour, with the obvious and undenied purpose of r=ducing

overtime through the . . . anticipatory reassignment of
personnel . . . . % In my judgment, their creation and start
times were not a bona bide operational decision, but merely a
device, which, while paying 1lip service to the technical defini-

tions in tt2 Code, was purposefully designed to skirt the Agree-

ment.

Whil the City's desire to reduce COSts 1s both

understandable and laudatory, that desire cannot prevail over




contractual obligations. 1In agreeing to Article III, Section 2,
the City was not agreeing merely to abide by "the letter of the
Administrative Code.®™ 1Its commitment was broader than that,
i.e., "to preserve the intent and spirit® of the provision on

overtime compensation. On this Record, its conduct did not

satisfy that promise.

Wwhile I have found a wviolation, I am not prepared to fashiss

~a remedy, primarily because the City has not been hear¢ on thax

© subject. 1 am thereiore issuing this Interim Award and giving

both Parties an opportunity to address the remedy issue in

writing within the time frame set forth below.

The Undersigred, acting as the Arbitrator and having duly
heard the proofs and allegations of the Parties on the substan-

tive issue, thereforz renders the following

For ti reasons expressed in the fore-
going Opi ion, tne assignment of Captains
to the mis ellaneous tours complainad of in
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the grievance constituted a prohibited re-
scheduling of tours of duty within the mean-
ing of Article III, Section 2 of the applic-
able Collective Bargaining Agreement between
the Partlies.

The City shall cease and desist from such
violations.

to determine the monetary remedy, 1f any.
The Parties may submit their respective con-

\ The Undersigned will retaln jurisdiction
‘

|

L tentions on that question in writing within
| 30 days from tne date of this Interim Award.
i .

! STATE OF NZW YORK )
3 ) SS.:
I‘;COUNTY CF MNEW YORK)

. On this 26th day of Deceomber, 1987, before me personally
'came and aopeared George Nicolau, to me known and xnown to me tO
" be the individual descrited .n and who executed the forsgoing

! instrument and he duly acknowledged to me that he executed the

iisame. 4
-

Teriicate hiadin New York Courty
Comnm sswon Expires Apnl 1,18 17
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