NEW YORK CITY
OFFICx NF COLLECTIVE BARGAINING

Tn the Matter of the Arbitration
between
CORRECTION CAPTAINS ASSOCIATION
and

THE CITY OF NEW YORK, DEPARTMENT
OF CORRECTION

Case No., A=-4152-92

AWARD

The undersigned arbitrator, having been designated in
accordance with the arbitration agresment entered into by
the above-namad Parties, and having been duly sworn and
having duly heard the proofs and allegations of the Parties,
AWARDS as follows:

The grievance 1s sustailned. There was a viola-
tion of both the Agreement and Department Orders
in the way in which Captains were rescheduled and
shift reduced. The City and the Department shall
comply immediately with the staff reduction and

roocheoduling reoguircmente as deccribed in theo
opinion herein. Furthermore, the parties shall
have 120 days to resolve the issue of back pay for
the rescheduling viclation. The Arbitrator shall
retain jurisdiction in this case in the event that
questions arise converning its meaning or implemen-

tation. (.
_ L é-_---
Jar Wittenberg

STATE OF NEW YORXK
SS. ¢
COUNTY OF WESTCHESTER

I, CAROL WITTENBERG, do hersby affirm upon my oath as
Arbitrator that I am the individua] described in and who

executged this Iinstrument, which iseiyfaw& d./ . 7
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NEW YORK CITY"
OFFICE OF COLLECTIVE BARGAINING

In the Matter of the Arbitration

betwaen OPINION AND AWARD
CORRECTION CAPTAINS ASSOCIATION A=-4152-92
and

THE CITY OF NEW YORK, DEPARTMENT
OF CORRECTION
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Before: Carol Wittenberg

The undersigned, having been designated by the parties
pursuant to the collective bargaining agreement, was selected to
serve as arbitrator of the dispute described below. Hearings were
held on April 2, 1993, May 7, 1993, May 18, 1993 and June 14, 1993
at the Offics of Collective Bargaining in New York, New York. The
Union was repreeentéd by Harry Greenberg, Esquire. The City was

represented by Robin Romeo, Esquire,

The parties had a full opportunity to examine and cross-
examine witnesses, to submit documentation and to make oral
argument in support of thelr respective positions. The hearing was
declared closed on October 235, 1993, upon receipt of the parties'

post-hearing briefs.

There ars two Issues before the Arbitrator which were

consolidated for purposes of the hearing. They we as Followe:
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Did the Employer violate the collective bargaining
agreement and relevant Department Orders by the
way it rescheduled the tours of duty for Captaing?
If so, what shall the remedy be?

Did the Employer violate relevant Department orders
when it implemented the shift reduction program for
Captains? If so, what shall the remedy be?

EV ON P NS

ARTICLE TIII1 HOURS AND OVERTIME

Section 2. ,

a. In order to preserve the intent and spirit
of this Section on overtime compensation, there shall
be no rescheduling of days off and/or tours of duty
except as provided below. This restriction shall
apply both to the retrospective crediting of time off
againat hours alrwady worked ana To the anticipatory
re-assignment of personnel to different days off and/
or tours of duty. Notwithstanding anything to the
contrary contained herein, the Department shall not
have the right to reschedule employees' tours of duty,
except that the Department shall have the right to re-
schedule employee's tours of duty on ten occasions per
vear and on an additional six occasions per year for
training purposes at the training academy without
payment of pre or post-tour overtime provided that the
Department gilves at least 24 hours advance notice to
the employee¢ whose tours are to be rescheduled.

b. The Department shall also have the right to
regschedule employees within the first six months of the
promotion to Captain on or after July 1, 1590 on an
additional elight occasions for training purroses at
the training academy without payment of pre or post-
tour overtime provided that the Department gives at
least 24 hours advance notice to the employees whose
tours are to be rescheduled,

. g
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ARTICLE III (CBA between DEA and CNY)

Section 1(b),

In order to preserve the intent and spirit of
this section on overtime compensation, there shall
be no rescheduling of days off, except that for the
purpose of night watch coverage an employee's swing
period shall not be diminished by more than 8 hours.
Thig restriction shall apply both to the retrosgpective
crediting of time off against hours already worked and
to the anticipatory reassignment of personnel to diff-
erent days off. Prior to the complstion of the steps
in the grievance procedure under Article XXI of this
Agreement, the President of the D.E.A. may informally
discuss a question in regard to the application or
this section 1(b) with the Police Commissioner and the
Chairman of the Personnel Grievance Board in an effort
to resolve the matter.

ARTICLE XX GRIEVANCE AND ARBITRATION PROCEDURE

Section 1., = Definition

For the purpose of this Agreement the tarm
"grievance" shall mean:

a. & claimed violation, misinterpretation or
inequitable application of the provisions
of this Agresment;

b, a claimed violation, misinterpretation or
misapplication of the rules, regulations,
or procedures of the agency affecting terms
and conditions of employment, provided that
except as otherwise provided in this Section
la. the ternm "grievance" shall not include
disciplinary matters;

-,
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RESCHEDULING

The collective bargaining agreement covering Correction
Captains, like the majority of contracts covering uniformed
employees, ocontains a prohibition against rescheduling an
employee's scheduled tour of duty. When rescheduling occurs, the

employee is compensated at an overtime rate.

In negotlations for the 1987-1990 contract, the Union agreed
to allow the City to reschedule ten days without the payment of
overtime in exchange for a savings credit valued at 1.22 per cent.
The Union contends that there were restrictions placed on the ten
rescheduled days, namely: (1) the Department was required to give
24 hours notice prior to rescheduling; (2) captains could not
"Fly"l; (3) the Department was precluded from creating a false
extra2 in order to reschedule; and (4) rescheduling would be

defined as any change in tour, whether inside or outside a platoon.

T

1. Flying is dafined as being reassigned to a past outside of

one's parmanent command, . .
g Falae axtra 1o definsd zz alding an addit loral susislor
3 vl oyl othen reaonellllng That et
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The City disputes the fact that such restrictions ware placad

on its right to reschedule. It contends that rescheduling of hours
that does not change a person to a different platoon does not
qualify as a rescheduled tour prohibited under thé‘contract and
compensable by overtime pay. The City asserts that it never agreed
in negotiations that captains would not "£ly". Nor did it agree to
only reschedule extras. The City concedes that it agreed not to

create false extras and not to reschedule employees on a pass day.

Following negotiations with the City, the Union reachad an
agreement with the Commissioner of Corrections which was
incorporated into a series of guidelines which were published on

June 15, 1991, The guidelines include the following:

A, Captains may be rescheduled up to ten (10)
times each year.

B. A rescheduled tour of duty must be schaeduled
within the 24 hour period beginning with the first
tour (mldnight) and ending with the third tour
(evening) during which the original tour was
scheduled (as defined in the Police Department
Detective Rules). At least 24 hours advance notics
is mandatory when rescheduling a tour of duty.

C. Captains shall not be scheduled for rescheduled
tours of duty outslde their parent facility, exceaept
for training purposes at the Academy aes defined in
the Correction Captains contract,

D. In neo case shall a security post be shirft
reduced and thereaftsr filled in any manner (eg.

by rescheduling), - -
- R
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F. Each facility may use up to tan (10) rescheduled
tours of duty each year. Rescheduling should be used
only to fill authorized positions on the Uniformed
Table of Organization.
In effect, the guidelines placed a ban on” ""flying" and
required the Department to reschedule in accordance with "Detective

Rules." The guidelines alsc includsed an agreement not to shift

reduce a security post.

The Union claims that "Datectives Rules" apply to any change
in start times whether or not a tour is rescheduled inside or
outside a platoon. The Union contends that its interpretation is

supported by a dec¢ision and award of Arbitrator George Nicolau,

The City defines "Detective Rules" as the rescheduling of a
tour within the same 24 hour period as the original tour was
scheduled. The City notes that detectives can have their hours
changed within a 24 hour period without the payment of any
overtime. Detectives are not paid overtime when reschedulad unless

the rescheduled tour falls on a pass day or regular day ofr.

The Department is on a three platoon system pursuant to the
Administrative Code 8§5-116. Tours of duty commence at midnight,
8:00 a.m. and 4:00 p.m. The evening tour can be any
elght hour period starting from 11:00 a.m. and wicgre 8:00 p.n,

s m e o meam e Cm N o ey
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a.m. and before 11:00 a.m. The night tour can pe any eight hour
period gtarting fron g:00 p.m. to 7:00 a.m. The City asserts that
the creation of a miscellaneous tour within the same platoon,
provided for under the Adninistrative Code, ig not compensable,
{.e. a change from g-4 to 9-5. The Union contends th;t any change
in start tims, whether or not 2 tour is rescheduled inside or

outside a platoon, {g considered & rascheduling compensable under

the contract.

SHIFT_REDUCTION

In 1991, the Department began a program of shift reduction for
captains under operation Order 26/91. Bhift reduction is defined
as reassigning an individual to work in a different location than
his/her usual post, £111ing the vacancy jeft on that post DY
someone else, and then not f£illing the vacancy created by the
reagsgigned person. The Department had instituted & shift resduction

program for correcticn officers in 1988.

The shift reduction program was designed to reduce svartima

costs by not £{11ing a vacancCy on & post. Tne qeclsion to oshift

reducs a post is made by the warden at each facility. Order 26/51
.
sravas . ore.aevant wart.
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The intent of the progran is to close positions
that will not result in the violation of any
mandates and/or established guidelines. Addi-
tionally, there are to be no ghift reductions

~¥‘ made that cause facility security to be
jeopardlized,

I 4

The Union defines a security post as one that involves contact
with inmates at any point of custody and control. The Union
paintains that gecurity posts include: security, control room,
movement, housing, yard captain - inmate activity, food services,
medical services, receiving room, vacation relief of security,
personnel probe, CPSU, investigative dauties, c¢lassification,
environmental health, progran, inmate i{dentification, and
personnel. The Union contends that each of these gecurity posts is

not subject to shift reduction.

CONTENTIONS OF THE UNION

The Union contends that {ts agreement to reschedule ten tours
without the payment of overtimas was premised on the application of
"patective Rules'". The Union claims that "Detective Rules” ars
synonymous with the Nicolau award. Specirically, the Union
contends that the rescheduling provisions are in effect whether or

not a tour is rescheduled inside or outside cof a platoon.

B, Ty



The Union also asserts that the right to reschedule pertained
only to Captains who were extra on a particular tour. It argues
further that the partiés' agreement would preclude a Captain
agsigned to a mandated post from being rescheduled. While the
Department could reschedule extras, it could not require a Captain
to “fly". Moreover, the Union asserts that rescheduling can only
be used to fill authorized positions on the Uniformed Table of
Organization.

The past practice of performing the tour established by the
duty chart at the peginning of the year, for the entire year, or
tour that is changed, within the platoon's period of time on a
week's notice, is permissible and not considered a rescheduling
violation. The Union contends the Clity is reguired to compensate
captains whose tours were rescheduled at the contractual rate of

+ime and one-half.

Wwith regard to the shift reduction program, the Union contends
that the City violated Department orders when it implementad the
program. Specifically, the Union claime that the Department agreed
not to shift reduce gecurity posts under the Department's June 15,
1991 guidelines O the implementation of rescheduling. The Union

charges that, desplite the Department's agresnent, sscurity posts

.
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The Union notes that the Department did not provide a
definition of 2 gecurity post during the course of the hearing. In
the abgence of 2 departmental derinition, the Union asserts that
{ts definition ghould be accepted. Moraover, the Unlof points out
that its definition is aimed at including posts which inveolve
contact with inmates at any point of custody and control where

there is an impact on the safety and gecurity of inmates and staff.

CONTENTIONS QF THE _CITY

The City contends that the Department has not violated the
contract or its policy on +he ten rescheduled tours. The Union
pases its grievance on & claim that rescheduling means any change
{n a captain's scheduled tour of duty. It is the city's position
that regcheduling means changing a gcheduled tour from oneé platoon

to another as defined by the Administrative Code.

The Administratlive Ccode establishes a three platoon system; &
day tour, an evaning tour and a night tour. It defines sach tour
py its starting time. The Code also allows for the creation of
miscellanecus tours which are created by altering the start time to
witnhin a specified time perlod to {nclude the definition of a day,
cuen g Wb negnt TONE The city cortends that Wy ameging the start

i pra AefinlTion e aa  amvgsLnY oroniarn L e e
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constitute rescheduling., The city argues that rescheduling only

occurs when the changed times fall within the definition of a

[

differsnt tour.

The City contests the Union's reliance on "Detective Rules’ in
defining what rescheduling means. It points out that detectives
may be rascheduled from one tour to another without the payment of
overtime except on pass days. The City cites the John Sands award
as supportive of its interpretation of "Detective Rules', as well
as the Nicolau award in defining rescheduling as a change from one

platoon to ancther.

The City also relles upon the past practice of the Department
to compensate employees whose tours are switched to a different
platoen. The City contends that no bargaining history was
introduced to indicate that this practice was altered during

negotiations.

The City also responded to the Union's charge that it violated
Departmant policy in its selection of who to reschedule. The City
denies it agreed only to reschedule extras, insisting that it only
agreed not to create false extras. The City relies on bargaining
history in support of its position. It claims that it would not
navae baen able to realize the 1.22 credited to tmgsgnion had it

Ty PE N G s 4 . ~ Hony . ¥ o e P o T . R 4 s < F— - .
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that there ls no written agreement that supports the Union's

assartion.

with regafd to shift reduction, the city denies reducing
security posts. It argues further that the designation of 2
security post is within management's discretion. The City never
agreed to pargain over the level of staffing or to give up its

right to determins the levels of security.

The City argues further that wardens must continue to have the
right to define a gecurity post in order to adjust to changing
needs within the facilities. The city contends that since the
Department has not defined a security post in its written policy,

no viclated has taken place.

OPINIQON

The Arbitrator has two issues before her: one, whether the
Departmant is propsrly reschaduling tours under Article III,
section 2. of the Agreement; and two, whether the Department
improperly shift reduced Captains. The Arbitrator finds that the
Department has violated both ths Agreement and departmental ocrders
tm ovna wav L% shift reducsd posis and reachedu&gg&C&pt&;ng. My

. L 2
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The issue of rescheduling ig covered in Article III, Section
2. There is no refarence to shift reduction in the contract. Nor
was the matter discussed in pbargaining between the Union and the
city. Nevertheless, tollowing negotiations for the 1987-1990

contract, the Department reached an agreement with thé Union which

{t incorporated into a gperies Of guidelines %o raflact the
relationship between the {mplementation of shift reduction and the
rescheduling of ten tours. These guidelines, which were
promulgated by the Department on June 13, 1991, must be vliewed a8
a binding agreement gince they represent ;the Department's

interpretation of how Article III, Section 2. was to ke applied.

The guidelines are clear in certain respects. One, they
prohibit "flying", or the assignment of a captain to a post outside
one's permanent command. Two, they prohibit the Department from
reducing a security post and £11ling it thersafter. Three, they
require the Department to use rescheduling to fill authorized
positions on the Uniformed Table of organizaticn. Four, the
agreement precludes the Dgpartment from creating false extras.
There is nothing in tnis agreement, however, which 1limits the

Departmaent to rescheduling only extras. Nor did the City agree to

+hig demand in pargaining.

The guidelines also reguire the Department to raschedule in

P % " P IR el - 4 oot B - -
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meaning of this phrase. The Union contends that "Detective Rules"
apply to any change {n start times whether or not a tour is
rescheduled inside or outside a plateon. The City contends that
npetective Rules" refer to the rescheduling of a tour within the
same 24 hour period of the original scheduled tour. Both sides
cite bargaining history and the Nicslau award in support of their

poaitions. The City also cites the Sands award as a basls for

defining "Detective Rules".

There is no guestion that, under the DEA collective bargaining
agreemsnt, detectives may be rescheduled from one tour to another
without the payment of overtime except on pass days. Sands
supported the City's interpretation of rescheduling in his
September 25, 1985 arbitration award on this issue.

)

Nicolau, in a decision issued on December 26, 1967, found that
the rescheduling of Captains from the nidnight tour (11:00 p.m. toO
7:30 a.m.) to either the 5:00 a.m. to 1:30 p.m. or the 6:30 a.m. to
3:00 p.n. tour viclated Article III, Section 2. His decislion was
based on the following: One, the tours werae "ad hoc and did not
follow the customary pattern of authorization and approval'; and
(2) they were not created to "fill new needs...but solely to £11l
gaps on the day tour'. Nicolau concluded that their creation was
thot a bora fide operational decision, but merely a device,

Wwhich, .wWas nurposefull designed to skirt the Ac ant!, wWhile
, 2 v S8R
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Nicolau did not define the term "rescheduling", he described the
kinds of changes that violated the spirit and intent of the

Agreement.

Upon careful review of the record, the Arbitrator is not
persuaded that elther the Union or the City's definition of
rescheduling is the correct one. The Union's interpretation lis
unsupported either by the DEA contract or by practice. And, while
Nicolau sustained the Union's grievance, his decision cannct be
read to define rescheduling as any change in hours. Nicolau ruled
that the overlapping of tours by 8ix and one-half to seven and one-
half hours was violative of the contract. On the other hand, the
city's definition of rescheduling would allow for the type of

vielation prohibited by the Nicolau award.

{

The definition of rescheduling must reflect the contract
language while being consistent with prior arbitration awards., In
tnis 1ight, the Arbitrator finds that nrescheduling" means & change
in hours which results in the majority of the basic eight hour
tour, in excess of four hours, spilling over into the next platcon.
when the Department reschaedules Captains in accordance with this
definitioh, {+ must compensate them at the overtime rate, time and

ona~half above tneir regular rate, in accordance with current

practice.
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The Arbitrator turns next to the issue of shift reduction of
Captains in conjunction with the rescheduling of tours. The
Department agraed to certain restrictions on the reduction of
gsecurity posts without defining what that means.-- The City
contends that the definition of a security post must be left to the
warden of each facility. The Union contends that its definition of

what constitutes a security post should prevail.

In the absence of a definition of a security post, the
Department cannot be held to comply with its June 15, 1991
agreement with the Union. The Arbitrator is persuaded, based upon
the testimony adduced at the hearing, that certain posts are

security posts. The basis for this designation rests with the

Captain's responsibility for the direct care, custody and control
of inmates where there is 2an impact‘on the safety and security of

inmates and stafrf.

The following includes a list of security posts: Security;
Control Room; Receiving Room; Movement/Classification; Housing;
Inmate Activity; Food Servica; Medical Service; Personnel (Probe);

CPSU: and Investigatlion where the assignment involves interviawing
inmates. The following do not necessarily constitute security

posts: Program Captain; Environmental Health Officer; General

Ofticer; Personnel; Classification (No  Security  Duties);

Headguartera; and any other unhamed posts. Thegg and other
- A



-l7=-
unnamed posts will be considered security posts when they have the
same level and amount of inmate contact and supervision as those
designated as security posts.

In sum, the Department vioclated the Agresment and its Orders
in the manner in which it shift reduced and rescheduled Captains.
The Department shall comply with this award prospectively. In
addition, captains who werse {mproperly rescheduled shall be
compensated. The parties shall have 120 days in which to resclve
the issue of back pay for the rescheduling violation. At the
request of the parties, the Arbitrator shall retain jurisdiction on
’the remedy and other matters arising from her award. Therefore, on
the basis of the record before her, the Arbitrator makes the

following award:

AWARD

The grievance is sustained. There was a violation
of both the Agreement and Department Orders Iin the
way in which Captains wera rescheduled and shift
reduced. The City and the Department shall comply
immediately with the sahift reduction and rescheduling
requiraments as described in the opinien herein.
Furthermore, the parties shall have 120 days to
resolve the issue of back pay for the rescheduling
violation. The Arbitrator shall retain jurisdiction
in this case in the event that guestions arisse con-
cerning its meaning or implementation.

Noverbar 12, 1993 W‘M :

L3
¥l
t
o
{



